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Abstract

Public speech has long been seen as central to democratic practice.  But re-examining typical analyses of speech has gained urgency with legal restrictions developing in many countries in areas such as national security and intellectual property.  Here I will examine another area of law, defamation, and its relationship with journalism to consider how conceptualisations of speech could be reconfigured using the notion of the counterpublic.

It is commonplace to suggest that concerns about defamation ‘chill’ media speech.  The risk of liability is said to deter publications.  And the quality of public debate is thought to be limited by the media’s fear of lengthy, complex and expensive litigation.  The term ‘chilling effect’ has been used to describe this situation, with the value of free speech being posed against it.

Three rationales for protecting speech are frequently given: speech is said to further a search for truth, the operation of democracy, and the development of autonomous subjects.  Especially in the US, these are often encompassed by a fourth rationale: distrust of government action.  Research into the continuing resonance for journalists of the media’s role as a ‘fourth estate’ suggests that similar ideas about speech circulate within news production.  Such professional ideas about speech warrant academic consideration through an approach that recognises the role of speech in creating publics and counterpublics, reworking what is seen to be at stake in debates about speech and its control.

In this paper, I will explore these ideas about law, journalism and speech by drawing on empirical research into both defamation litigation and news production practices.  The research is used to suggest how public speech could be reconsidered within legal analysis and across social and cultural research.

