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Democracy, Rights and Interests: How Institutions Matter

The paper explores Australia’s exceptionalism in having a ‘rights revolution’ without a bill of rights and courts and judges with primary responsibility for rights protection. It rejects Charles Epp’s rights revolution paradigm (The Rights Evolution, 1998) because it does not account for rights protection outside judicial activism and advocacy group litigation. It is ethnocentric in taking the US model bill-of-rights model as the norm and evaluating the experiences in other countries in terms of the US experience. Epp’s paradigm is curiously apolitical, and fails to recognize that in many cases rights claims conflict. He glosses over the difference between traditional ‘rule of law’ rights (which are a public good) and interest group advocacy use of litigation to advance the group’s policy objectives.

The paper argues that the primary effect of adopting a bill of rights is institutional, shifting primary responsibility for making decisions about rights claims from legislatures to courts. The secondary effect of adopting a bill or charter of rights is to privilege different types of political resources; and, since these resources are not evenly distributed, to privilege different societal interests. Legislative decision-making is more susceptible to being influenced by interests with large/mass memberships that can influence electoral outcomes with votes and financial contributions. Judicial decision-making is more susceptible to influence by interests with large numbers of lawyers or whose policy objectives and social values are shared by elite groups. Australia provides a valuable case study for testing these hypotheses. 

