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In 2006, thders Uriiversity Law School graduate Kelhe Toole spent -
three months Worklng with Repneve Australia, volunteering through
legal aid work to assist death row prisoners in Texas. She shares her
experiences with Luke Si@g@mam

‘H @Fhnders University, Unable to actatthe

time, she filed the information ahout the USA.
internships for fiture reference. Three years
Iater, having completed her degree, she made
what she considered a moral decislon, in orderto
sfamp her own caresrin law with actions that were
compatible with the values she held most closely,
and decided to take on'the challenge of a three-
month internship. - E

Founded by Nick Harrington ; h Melhmzrue in

- 2001, Reprieve Australia is the local branch of
international NGO established to provide effective
legal representation and humanitarian assistance
to impoverished people facing the death penalty,
and to raise awareness of the use of the death
penalty around the world. The organisation was

founded by renowned British lawyer Clive Stafford
Smith, perhaps best-known for his recent defence
of the legal rights of prisoners incarcerated in
Guantanamo Bay.

. Since itsinception, Reprieve Australia has
offered internships to yolwg Austraiian lawyers
wishing to coniribute to this vital cause, while at
the sarne time giving them invaluable practice
in the very real world of the southern states of
the USA's death row. The Reprieve internship
program places volunteers in capital defence
offices in the United States where they work either

. assisting with the representation of impoverished

defendants facing execotion, or on research aud
Titigation directed towards systermic reforu. Such
an experience is l:hfﬁculttu deseribe, heyom:l quite’
obvicusly being Me—chang;mg

~ These mternships are not for the faint of heart.

long mangled vowel.

vmgme:" VEe onya.

Onya!

Fair suck of the sav

 But maybe you’re starting to pine for a damn fine pinot gns_
Well, why not 2 long white (hold the cloud) that fuses pinot geis
and viognier in a wicked melony, citrusy, zesty rompy thingy?
And it's Anstralian — as Austzalian as the way We prozounce

Heartland Voignier & Pinot Gris can also be pronounced as
Heartland VPG, It’s from the pick of South Aussn; grapes and -
cxafted by winemaker Ben Glaetzer, whose had more accolades and ‘
- Parler points than you could poke a Stickleback (ancther of his
Heartland wines) at. So don’t put up the white flag on Oz’s bést,
unti] you've tasted Ben’s Heartland VPG,

Quite apart from the often distressing nature of
the work, interns may be asked o workupto
80 hours a week and often through weekends at
fimes of high demand, such as daring capital tials.
Tasks can range from spending days ata time at
aphotocopies, to ferrying clients’ family members
to death rowta visit their loved one, to providing
courtroom assistance m a capital trisl. Sinee i
began, the hours worked by Repdeve volunteers.
equates o a phenemenal 15 years of fulkfime
work, offered vohmtarily. )

Once she decided she wanted to carry
oul; the internship, the hardest part of geiting
omto the program, Toole explaing, was not the
selection. nterview, but overcoming the American
smmigration process. “Getfing the visa was fight. .

" When you want to ﬁﬁthﬂrefor three months,

warking on a volunteer basis, to esseatially
challenge something which Is a fandamental part
of American law, palitics and culture —they make
you jump through some hoops.” Bizarrely enough,
the visa was finally gmnted under the mtegnry of
“cultural exchange”. .

" Her final irterview was conducted by Richard
Bourlce, an Anstralian based in Louisiana, and teok
place literally in the middle of Hurricane Katrina:
“To be interviewed by him af the same time as
he was shouting out evacuation ordess to peopie
gave me an early warning Ofﬂlﬂ sort of conditicns
peaple worliunder” .

‘With financial suppor} from Flinders -

University, Fisher Jeffries and the 1zaw Foundation,
- Toole set off. Having arrived and settled info

rudimentary accommodation in Houston, she
began the daily grind of worldng through case
material. While the experience is an adventure in
the broadest sense of the word, it is by no means
all glamour ar exciternent. “Tt is made very clear

that you arenat there to look at people on death
row as if i were azoo,” she explains, "There

ia the possibiliy that some interns might just
spend three months photocopying. Ttis not about
you, or your sldll development, or your caresr
development, Itis about doing whatever needs to
be done, doing the grimt wark.”

“Most of her work involved what was Inown
a8 “digesting” - taking ihe hard cupyrecerd?.
and typing them up—medicd, police and prison
records, social background reports, everything.
Having such close scrutiny of case material
allowed Toale to have a better understandmg of

 hoth deficiencies and injustices. ‘T think if e

Texan legal system) actally is set up te be a fair
system, as evidenced by the fact it takes years
to reach conclusion. Everyone is entitled to 2
courtappomted aitorney, and there are extensive
.appedl procedures, There is both the state and
federal jurisdiction to werlc through, so there are
ample opportunities for fairness and balance. The
reality, howeye, is that the application of the law is
not fir” By way of example, Toole cites the case .
af her Director in Houston, Dana-Lyon Recer, a
woman who had spent: 15 years doing cnly death
penalfy work in Louisiana. In Texas she was not
allowed to be registered as a courtappoiated
desth penzity attorney, so all her experience was
notavaitable to those on death row, She had no
trouhle practicing in Louisiana but her sheer
conmitmenit o helping condemned prisoners
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Runtsville, Tesas: an X an the, di an

Tn terms of her opposition, Tocle makes an
inferssting point: “Executions are tearly atways
“canducted at midmight, which T always think js
+-odd; whien people in fivour-claim everything is
totally above board. ¥f there is nothing wrong
+. with it, why does nearly every country do it -
wmnder cover of darkness? IY's as #the act were
" shrouded in shame, which I think it should be, as
itis shameful hehaviour.” Another curious aspect
to capital pumishment that Toole often confronted
Americans with was to asl thern to jook at those
countries with which they share this passion for
the death penalty: China, Iran, North Korea, Irag
—in shott, most of the so-cafled “axis of evil” are,

i this case, bedfellows ot the United States. And
yet, she found most Americans genuinely shocke
to see they shared this in cormmon with their
“enemies”, This argument - just ook at who sonm
of your bedfellows are — she found was the best
way of convincing Americans they might want to
revise a firactice so many taice for granted, aad
find quite: acceptable,

The experience af working in Texas for three
months has left her far better able to cope with
siress and to putany dayio-day probiems into
real perspective. “Now [ can face any problem and
think: “Wel, nobedy's geing to die” Thatwas not

on pen pals from around the world. Some take the
comection even farther: bizarrely, Tocle describes
- d coterie of Gexman women who move from

- Germany to Livingston, Texas in order to marry

- these death row fmmates. “These guys,” Teole
says, “certainly do not want for female attention,
_and German women seem to be uppermost

" They're right in there, and have areputation. It
was inegplicable fu me, Some of them are plain
odd, and go on TV and say all sorts of stupid,
damaging things while appezls processes are

meant she was ot given room to move i Tezas,
Those who are appeinted, Toole claims, are affen
people with ne passion or commitment, therehy
making eveatual coovicten of the pnsoner much
easier. s

This goes to the heart of Texas' very pro-death
penaity population. Not oxly are they strongly
in favour, but “fhe idea of Atstralians going over
there and campaigning against the American
system... we faced seme redl opposition, some
real “How dare wef” One night in a bat we were
telking to some guys about what we were doing -

and when we explained; there was a chill in the air -
. and they =aid, T don't know how you can live with-

yourselves.” It was said with such a threatening -
undertone, it was the only time I felt seriously in
danger in Texas. On another occasion I'was ata
sympheny orchestra performance and during the
imterval was havirg a pleasant chat with a woman,
until ] said what I was deing in Texas, and [was-
justrosted out. i was the end of the conversation.”
The voderlying message is twofold: how dare you,
as a foreigner, question the way we do things here,
and secondly, how dare you, no matter who you
might be, question a practice that has a profoundly
religious underpinning.

Despile the very broad public support for the
death penaly, there is a hard core of cormmnitted
anti-death pegalty campaigners in the USA, most-
ofthem opposed for religicus reasons. With such
an issue, as with so many others, religion cuts both
ways - shrongly in favour sad vehemently opposed
to capita] punishment, Although Toole parts ways
with the Right-to1 ife campaigriers on many fronts,
she wholeheartedly respects their highly effective

prisoner whese hody was unclaimed by" any family . the case Whﬂe working for Reprieve in Texas.”
in place — just getting publicity for themselves S e s - :
when obviously you have to be extremely carefal
about what you say.” In some cases, one is unsure
whether to laugh or cry: on a visit to death row,
Toale had conversations with three prisoners, .
one of whom, obvicusly mentally unhinged by the -.
experience, could notworl outwhy his marriage
* begun while on death row, and therefore never-- .
ailowing physical contact of any sort ~ had filed.
“His perception was so skewed by living on the
row, that e could not see why being a death row
orisoner was an impediment to a happy martiage,”

counterproductive, so strong Is the epposition ’
ta the idea of outsiders changing the state’s legal
system. “We don't want these Hotlyweod types
telling us who we can and cannot execute.”.

Given the average cost of some US §5 inillion
per executicn — ouce the entire [racess is
complete fronrarrest to execution - one suspects.©
Americans might be swayed by the economic
argument. Quite the opposite, Toole explains -
the high cost only encourages the argiment that -
executions shouid be carried out quicker, reducing
avenues fofappeal and therefore fime spent in -
prison prior to execution. That said, the economic
line does hold more swayﬂlan auy humamtanan
argument. .

Vet she is quick to poinf out Fhat deSpite the
great levels of support, there are many Texans '
opposed for religions ressons, and very committed
local lawyers too. However, she feels that the high
level of support is fuelled, at least in Texas, by
the proximity of Mexico and the fear of Mexican
rnonigrants, perceived Targely as viclent criminais.
“The racism against Mexicans is really fullon, far
more than that against African Americans. The
fear of Mexicans is amazing, and they are widely
blamed for crimes and a range of social ills. There
is alot of fear and hatred”

‘While Toole is totaily against capital,
punishment, she admifs many of those on death
row ate accused of trudy borrific crimes. Yet she
knowe it is notup to her o judge. While she was in
Texas there was only one case of a prisoner facing
execution at Huntsville (where 2fl executions
are catzied out) — a man on the capitzl charge - °
of “murder for hire”, Toole worked on his case, -
doing research inte precedents and helping draft

For firther information on the work

s wwwgracelaw orgl (R
wwwtdcl state. 5. us/stat/deaihmw o

] prisen visits and support networks.

i Change, though, may be slow in coming. Part
af Tocle’s administrative work tooi her through
boxes of 01d archives, incleding Tetters appesling

- for demency writlen to then Texzan Governar
George W. Bush, often outlining serious cases of
injustice, wrongful conviction and false evidence.
To concede errors in the systern, however, would
be to open a Pandora’s Box of further appesls and
questioning of the way justice is administered, so
in many cases the executions went zhead despite
serfous reservations, rather than risk calling
the validity of the systern info guestion. When
Hollywood celebrifies campaign against the death
penalty, Toole explaing, they are also given very .
short shrift in Texas. In fact, she says, it is almost

. pursting pofides in the, natlonal interest when
these are in conflict with powerful private interests.

The Gamaut Climate Change Review favoured
Australia seeking an ambitious international
agreement on dimate change mitigation,

The 2009 Hawke Leciure discusses the elesnents
“of an internationat agreement in Copenhagen in
December 2009 thaf would meet Australia’s national
iiterest. it addresses the difficulties of governments

some of the clemency appeal docurcents. She was
present while his lawyer conducted telephone
conversations with the man on the day leading up
to his ewecution. It was a surreal experjence, she
recounts, Kstening to how discussions centred on,
fight topics such as the brealdast menn and the

| mgredients of vegetable judce. But as Toole asks
with chilling simplicity: “What do you tafk about
to a man who is on his way to be executed?” The
family, naturally encugh, were not present to
support the prisoner at the time of his execation, ..
hawving been amongst the original victims of the
crime for which he was convicted and executed,
despite nei‘ercpnced‘inghisguﬂt R

Death row prisoners aften depend for chmpany .

Hawke Lecture

Climate Change: The
Public Interest and
Private Interests in -
Australian Policy.

Wednesday 4 November 2009
5.30pm for 5.45pm start
Auditorium, Adelaide Town Hall
128 King William Street, Adefaide
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Registration FREE via RSVP phone line on §302 0215
- or online at www.hawkeecentre.unisa.edu.au




