GED Committee Item 5.1 Waiving Debate 

Debate surrounding changes made by the Equal Opportunity for Women in the Workplace Agency (EOWA) to ‘waiving’ criteria. 

Background

All non-government organisations in Australia with over 100 employees, including the Higher Education Institutions, are required to comply with the Commonwealth Equal Opportunity for Women in the Workplace Act 1999. Organisations covered by the Act are required to: 

· Develop and implement a women in the workplace program; and 

· Report annually to EOWA on the program and its effectiveness. 

The aim of a ‘workplace program’ is ‘to eliminate discrimination and contribute to equal opportunity for women in the workplace’. 

This reporting process is administered by EOWA, a statutory authority located within the portfolio of the Australian Commonwealth Department of Employment and Workplace Relations (DEWR). 

EOWA also administers applications for 'EOWA Employer of Choice for Women' (EOCFW) status. EOCFW status means that an organisation can brand and position themselves in the marketplace as an ‘Employer of Choice for Women’. We intend to apply for EOCFW in 2005.

Organisations with a reporting requirement can also apply to EOWA for ‘waiving’. Waiving means that organisations can be ‘waived’ from their annual reporting obligations for a fixed period. Organisations applying for waiving are required to fulfil specific criteria and submit a written application.

Recent changes to the criteria for waiving have caused concern among equity practitioners and others in the Higher Education sector. Members of the Equal Opportunity Practitioners in Higher Education Australasia (EOPHEA) have been debating the issues surrounding the changes and have just made a formal response to EOWA. The response, provided below, cogently addresses the issues surrounding the changes.

The University of Adelaide will not seek waiving status whilst the current interpretation of the requirements for waiving prevails. 

___________________________________________________________________

Subject: copy of letter to EOWA

Date: Wed, 20 Apr 2005 11:27:28 +1000

From: Ruth Thompson <Ruth.Thompson@UTS.EDU.AU>

To: eophe-aust@deakin.edu.au

Dear All,

Below is a copy of the letter from EOPHEA to EOWA, cc'd to the AVCC.

R.

_______________________

20 April 2005

Ms Anna McPhee

Director

Equal Opportunity for Women in the Workplace Agency

PO Box 712

North Sydney NSW 2059

Dear Ms McPhee

Re:  Waiving requirements 2005

I am writing to you on behalf of Equal Opportunity Practitioners in Higher Education Australasia (EOPHEA) with regard to the new EOWA waiving requirements and the associated application for Employer of Choice for Women.

As you know, universities represent a sizeable number of organisations in receipt of the Employer of Choice award. 

You will also be aware that universities have long been acknowledged as leaders in providing innovative programs and policies that lead to positive outcomes for women in the workplace.  Equity practitioners within institutions use EOWA's waiving and Employer of Choice awards as a way of affirming senior management support for the ongoing development of affirmative action strategies for women in the higher education workplace.

In recent weeks equity practitioners in Australian universities have identified a number of concerns about the new waiving criteria for training about sex-based harassment.  The purpose of this letter is to relay these concerns and to offer some suggestions about how EOWA and universities may work together to achieve the goals EOWA has articulated through the various workshops recently held around the country.

Equity practitioners are in broad agreement that with the application of stricter requirements on training about sex-based harassment it will not be possible for universities to reliably confirm that all staff and managers, including casuals, have received training within the last two years.  The waiving checklist states that organisations that do not achieve this level will not be waived.  This has been confirmed through direct enquiries to your office.

In summary, as we understand this particular requirement, universities must confirm they have provided (by July for waivers, and by September for Employer of Choice applications):

1. training about sex-based harassment for 100% staff, including casuals, within the last two years;

2. refresher training every two years for 100% staff, including casuals (via face to face training, staff/meetings, detailed email reminders, policy document circulation, videos, or on-line training, etc.)

3. written confirmation by 100% staff, including casuals, that they understand their rights and responsibilities in relation to sexual harassment.

 Below is a summary of concerns raised by universities in relation to these requirements.

1.TRAINING ABOUT SEX-BASED HARASSMENT FOR 100% STAFF, INCLUDING CASUALS, WITHIN THE LAST TWO YEARS

Equity practitioners are very supportive of this goal.  They believe, however, that the unique staffing environment of the higher education sector will prevent universities from meeting this goal in the short term. 

The higher education sector typically has complex staffing arrangements. For example, most institutions have a high level of casual staff consisting of guest lecturers, visiting overseas lecturers, sessional lecturers, and students undertaking tutorial work.  In addition there are a range of positions attached to universities in sometimes distant relationships, including clinical academics based in hospitals (partly remunerated by the university) and research staff funded by external grant monies.  There are also likely to be hundreds of volunteers that make ongoing contributions to the university community, eg. adjunct professors.

A university that employs around 2,000 staff in ongoing and long-term contract positions will actually pay around 8,000 people throughout the year for services provided on campus at various times.

All these people are considered to be part of the University community and in the strict application of the waiving provision a university would need to show that they had received training.

2.REFRESHER TRAINING EVERY TWO YEARS FOR 100% STAFF, INCLUDING CASUALS

Equity practitioners are keen to find opportunities for promoting equity policies on a regular basis in ways that engage stakeholders.  However, they are concerned on two fronts:

· that ongoing and long-term contract staff will see refresher training as tokenistic, and resent the implication they must be retrained every two years and reiterate in writing their commitment to obey the law. 

· that the provision of refresher training with written commitment will not be possible to obtain for 100% of casual staff due to the huge variety of positions they occupy.

It would be helpful to know on what basis EOWA has identified the need for retraining every two years.  Equity practitioners could then use this information in seeking additional resources from their managers to do this.  For example, has there been a significant rise in the number of sexual harassment complaints in the higher education sector?  Is there evidence to support a particular frequency for retraining in relation to culture change and vicarious liability?

Equity practitioners are concerned that a compliance approach will lead to disengagement with the issue.  Historically the sector has not been typified by a compliance culture, and current research suggests that culture change and values-based leadership and behaviour are not achieved through a compliance approach.

A further difficulty is that this approach elevates sexual harassment risk management above risk management for

OH&S, corruption, privacy, discrimination, other forms of harassment and a range of other issues that universities are obliged by legislation to inform and educate its staff about.  It should be noted that many universities regularly provide information and training about sex-based harassment in combination with training about other types of discrimination and harassment.

 In terms of risk management, the effort expended on a risk needs to be commensurate with the level of risk assigned to an event.  In the higher education sector, sexual harassment is normally assessed as a low likelihood/high impact event, and resources are allocated to afford appropriate legal protection.  The EOWA waiving requirement for frequent, documented retraining about sex-based harassment effectively replaces a university's own risk management analysis.  In an environment of competing resources, managers must be able to allocate training priorities on the basis of evidence in a way that is appropriate to the organisation's particular circumstances.

3. WRITTEN CONFIRMATION BY 100% STAFF, INCLUDING CASUALS, THAT THEY UNDERSTAND THEIR RIGHTS AND RESPONSIBILITIES IN RELATION TO SEXUAL HARASSMENT

Equity practitioners strive hard to achieve cultural and behavioural changes within their organisations.  Legal obligations provide one mechanism by which to drive these changes, and EOWA has cited compliance with anti-discrimination laws as a key reason for requiring written confirmation of training about sex-based harassment.

We are concerned that a narrow compliance-based approach will focus on inputs, ie. compulsory training and sign off, rather than outcomes.  Sign off from a significant percentage of staff is possible, but as outlined above, the enormous variety of staff at universities will preclude the achievement of 100% compliance.  In addition, sign off every two years from all staff is a resource intensive effort that would produce unreliable statistics at best, and little in the way of significant behavioural and cultural change.

University managers are not convinced that the EOWA waiving requirements are the most appropriate means by which universities could minimise the risk of vicarious liability, or that behaviour change will be achieved by a simple written re-acknowledgment of policy statements.  Given the effort involved in the regular gathering of signatures, as noted above, it is likely that most universities will opt out of attempting to meet waiving requirements as the effort is not commensurate with the identified risk.

In addition, I understand that EOWA will not audit an organisation's compliance with the waiver requirement for maintaining complete training records; rather it will accept a sign off as provided by the CEO.  This process may lead to less transparent organisations continuing to receive a waiver, even though their practices in relation to training about sex-based harassment do not differ significantly from that of universities.

4.POSSIBLE STRATEGIES

Timeframe and resources for achieving 100% compliance on training about sex-based harassment

I believe most universities would commit to a timeframe for working towards recording a high percentage of staff in ongoing and long-term contract positions receiving training and/or information about sex-based harassment. 

Taking an outcomes based approach, universities are likely to want to:

· provide all new staff (including those on casual contracts of 3 or more months) with a copy of the appropriate policy, and/or provide training at their staff induction session, and record signatures;

· allocate more resources towards initial training for existing and new staff (including recording signatures), with the aim of promoting cultural change;

· disseminate periodic reminders, rather than conduct refresher training accompanied by signature collection.

Higher education sector indicators

The current EOWA waiving requirements for training about sex-based harassment attempt to measure policy effectiveness by the effort expended on implementation.  Universities would be keen to work with EOWA on developing criteria for the higher education sector that emphasises policy outcomes relevant to evidence-based issues identified as problematic for the sector. 

Training about sex-based harassment would remain a key element, but sector-specific indicators would take into account the particular staffing environments and issues of the higher education sector. 

Measuring outcomes

Universities would be better served in the task of promoting organisational change if outcomes were a key measure of the organisation's effectiveness in meeting legal and social obligations.  Such outcomes would include:

· a diminished incidence of sex based harassment

· management accountability for the implementation of EO in the workplace

· accountability through professional development reviews

· demonstrated zero tolerance for behaviour that compromises a campus culture of

· inclusivity and respect

Outcomes for women could be measured in a range of ways that would dovetail with existing efforts to measure a range of other equity outcomes.  For example:

· staff EO climate surveys

· good recruitment, retention and promotion practices and rates

· representation of women across salary/occupational classifications, with an emphasis on improved representation atsenior levels

· pay equity

· high satisfaction levels in the female staff cohort

· implementation of long-term training strategies

· analysis of complaints data

· exit surveys

An important sector-based criterion would be recognition for improvements in recruiting and developing women to senior positions, which research identifies as a key indicator of cultural change.  The current Waiving and Employer of

Choice requirements address simple workforce participation statistics, and do not address the high representation of women at entry and/or junior levels.

Diverse workplace profiles

Universities would also be keen to work with EOWA on developing criteria that recognises the variables of diversity, and the barriers that may exist for women outside the dominant paradigm.  A best practice profile for a female-friendly workplace would incorporate evidence of accommodation for women with disabilities, Australian Indigenous women, women from culturally diverse backgrounds, lesbians, single women, women who have male partners who care for their family, etc. 

Diversity profiles may also provide a way of capturing better information about the real culture of an organisation. 

For example, widespread workplace bullying, although experienced by both men and women, can be seen as a strong indicator of workplaces that are not supportive of positive outcomes for women.  The focus on training about sex-based harassment as a key mechanism for determining female-friendly workplaces may provide a skewed picture of organisational culture and the experience of women.

In conclusion

A number of universities have already indicated that they will be unable to again apply for waiving and Employer of Choice due to the stricter application of training requirements.  We do not believe a university's inability to comply with this particular measure within the suggested timeframe reflects a change in organisational culture to the extent that Employer of Choice status is no longer valid.

Equity practitioners will be asked by their managers to justify making a significant allocation of resources to meet the more stringent training requirements.  It is likely that many universities will simply not continue to apply, and equity practitioners will lose a valuable mechanism for promoting affirmative action strategies.

On its web site EOWA states that waiving is a way to "Recognise and provide an incentive to organisations that have done as much as they can, given their unique organisational circumstances".  The higher education sector would like to work more closely with EOWA in identifying its unique circumstances, particularly in relation to the achievement of waiving and Employer of Choice status. 

This letter aims to provide you with information to begin that process, in the first instance in relation to the achievement of appropriate training about sex-based harassment for university staff.

I look forward to your reply,

Yours sincerely

Ruth Thompson

National Convenor

Equal Opportunity Practitioners in Higher Education Australasia

cc       Mr John Mullarvey

Chief Executive Officer

Australian Vice-Chancellor's Committee
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