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Preamble

At the present time, the Australian government is looking actively at the issue of religious freedom. The Australian Human Rights Commission has a project on religious freedom involving public consultations, entitled Freedom of Religion and Belief in the 21st Century. It has called for submissions by 31 January 2009. The Australian government has also announced its intention to commence national consultations on a Charter of Rights.

These initiatives have come at an opportune time. People of religious faith have numerous concerns about restrictions on religious freedom in Australia, and an attitude of hostility towards religious belief, morals and practice by some elements in the secular majority of the nation. The Australian government’s new initiatives therefore offer a vitally important opportunity for establishing some national principles for the protection and support of religious communities, consistent with Article 18 of the International Covenant of Civil and Political Rights (ICCPR), leading to legislation that will help protect religious freedom.
The purpose of this paper is to propose some principles that ought to inform the government’s approach to issues of religious freedom, derived from international law and the common law. It then looks at the implications in relation to some pressing issues and concerns for people of religious faith.
Article 18: scope of religious freedom and its limitations

Article 18 provides:

“1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice. 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others. 

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions.”
Whilst referring also to freedom of conscience and thought, the focus of Article 18 is on protecting the human rights of people who hold religious beliefs. This recognises the importance of religious belief to adherents, the close linkage between religion and identity, and the importance of religion in the life of societies. 
Giving effect to Article 18

The Commonwealth has the legislative power to make laws for the nation, using the external affairs power, in order to give effect to the provisions of the ICCPR. A law which has the purpose of giving effect to Article 18 of the ICCPR, should have the following characteristics:
a) It should be a law which protects freedom of thought, conscience or religion. In order for a belief system to come within the definition of religion, it must have characteristics which fall within commonly accepted definitions of what constitutes a religious belief, as opposed to non-religious beliefs, or the absence of religious belief.  
b) It should ensure that governments and organizations impose no greater limitations on freedom of religion than is necessary.

c) It should ensure that religious freedom is protected throughout the country and that state or territory laws that are inconsistent with religious freedom should be deemed invalid to the extent of that inconsistency.

a) Religious belief and practice
Definition

It is important that there should be a definition of religion that is consistent across Australian law. Religion should not be defined in one way for some legislative purposes and in other ways for other legislative purposes. The common law has long had to determine what is and is not a religion, for example in order to determine the charitable status of organisations (religion being one of the four categories of charitable purpose at common law). 

In Australia, the definition of religion was most recently stated by the High Court in The Church of the New Faith v The Commissioner of Pay-roll Tax (Victoria) (1983) 154 CLR 120. Mason ACJ and Brennan J wrote (at 136):

“We would therefore hold that, for the purposes of the law, the criteria of religion are twofold: first, belief in a supernatural Being, Thing or Principle; and second, the acceptance of canons of conduct in order to give effect to that belief, though canons of conduct which offend against the ordinary laws are outside the area of any immunity, privilege or right conferred on the grounds of religion.” 

Wilson and Deane JJ wrote (at 174):

“One of the more important indicia of ‘a religion’ is that the particular collection of ideas and/or practices involves belief in the supernatural, that is to say, belief that reality extends beyond that which is capable of perception by the senses. If that be absent, it is unlikely that one has "a religion". Another is that the ideas relate to man's nature and place in the universe and his relation to things supernatural. A third is that the ideas are accepted by adherents as requiring or encouraging them to observe particular standards or codes of conduct or to participate in specific practices having supernatural significance. A fourth is that, however loosely knit and varying in beliefs and practices adherents may be, they constitute an identifiable group or identifiable groups. A fifth, and perhaps more controversial, indicium (cf. Malnak v. Yogi (1979) 592 F (2d) 197) is that the adherents themselves see the collection of ideas and/or practices as constituting a religion.”
What is common to these definitions is that to be a religion, there must be a belief in the supernatural - whether it is God, as in the monotheistic world religions, or a belief in a life beyond the present, and a power beyond this universe which impacts upon, or makes demands upon, the way we should live in the world. 
It follows that as a matter of law, atheism is not a religious belief and nor is agnosticism. Furthermore, some people believe in the supernatural without it having any impact on the way they live or requiring of them any particular standards of behaviour. That is, they have not adopted a code of conduct which flows from the belief in the supernatural.  This is so for example, in relation to some ‘new age’ beliefs and practices. These also cannot be classified as religious beliefs within the common law meaning of the term ‘religion’. 
The communal nature of religious expression
Religious belief is usually expressed communally. That is, part of religious freedom is the right and ability to congregate in groups such as churches, synagogues and mosques, in order to worship, to pray and to learn together. The communal expression of religious faith is protected not only by Article 18 but by Article 27:

“In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.”
A law which protects religious freedom must therefore protect the rights of religious people to congregate and to organise as a group. That means also protecting their freedom to define the boundaries of that group to the extent they choose to do so in accordance with faith-based criteria. Defining boundaries involves both categories of inclusion and exclusion.  

Religious education

Faith-based schools and universities have long been a part of religious expression. Indeed, across the western world, many of the oldest and most esteemed schools and universities have had a religious foundation. Private schools in particular, continue to emphasise the importance of that religious foundation as part of the raison d’être of the school. 
In Australia, there are not only schools established on the basis of the Christian faith but also Jewish and Moslem schools as well. There may be schools associated with other faiths also. Article 18(4) of the ICCPR specifically protects the right of parents “to ensure the religious and moral education of their children in conformity with their own convictions.” In similar vein, Article 5(2) of the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion and Belief (1981) provides that: “Every child shall enjoy the right to have access to education in the matter of religion or belief in accordance with the wishes of his parents”. 
Central to the notion of a faith-based school is that there is much more to a religious education than merely having lessons on the beliefs and doctrines of the faith – that is available in public schools as well. The faith-based school is a religious community and the faith provides a context and a focal point for the children’s education. In a religious school, through the teaching and example of staff members who adhere to the religion, the codes of conduct that follow from the religious beliefs are taught and practiced. The pastoral care provided by the school is also an expression of the faith and moral values of the staff. 
Rival claims to truth

 Inherent in religious belief is a denial of the relativism that has become so fashionable in postmodern secular society. Religions of the world make claims to know and teach absolute truth about “man's nature and place in the universe and his relation to things supernatural” to quote Wilson and Deane JJ in Church of the New Faith v The Commissioner of Pay-roll Tax (Victoria). Believing in the truth of one’s religion necessarily means that on some matters, one believes others to be mistaken to the extent that their beliefs are inconsistent. While different religions have much in common, and much that unites them, there are points of difference on which they cannot agree. It follows that teaching about the faith, which is protected by Article 18(1) of the ICCPR, may involve pointing out areas of difference with other world religions and declaring them to be wrong in relation to those matters.

That does not mean at all that religions are intolerant.  One can say that another is mistaken while defending to the utmost his or her right to believe, practice and profess those beliefs. One can also respect the integrity of those who hold to beliefs with which one disagrees. Disagreement, even vigorous debate, is a normal part of life in any free society and is one of the markers of its vitality and capacity for growth and change. People disagree about politics, sport, the arts, the economy, the environment and a myriad of other things. Sometimes people are offended by the views of others.  Disagreement is not a problem for a society, and disagreement on religious matters can be no exception. Disagreements only become a problem for a community when they threaten public safety or order. This is a very rare circumstance in Australia, and laws should not inhibit religious freedom because of the merest possibility that there could be some risk to public safety or order from a person’s reactions to the vigorous expression of a viewpoint. 
Communicating about the faith
Religious expression also involves communicating about the faith.  Indeed, it may be part of what it means to practice one’s religion. In the Christian faith, for example, mission is central to the purpose of Christian community. Jesus’ last command to his followers, according to the gospel of Matthew, was to “go into the world and make disciples of all nations” (Matthew 28:19). Mission is also an important part of the life of many other faith groups and religions. 
Allowing freedom to evangelise, to persuade others of the truth or value of what one believes, is a central ingredient of religious expression. It is what differentiates countries that have freedom of religion from those where religious freedom is restricted. In the communist countries of the old Soviet bloc, for example, believers of various faiths were allowed to hold those beliefs and to assemble. Other than in Albania, churches were not closed down entirely. However, religious activity had to be confined to the church building or other religious venue. It was forbidden to spread the faith and those who spoke about their faith to others risked punitive action against them. That remains the case in many countries of the world today.  
The liberty to make rival truth claims in the free market of ideas is what makes for a free society. Religions do not need protection from competing claims to truth.  The freedom of one person to say that another is wrong is mirrored by the freedom of the other to say that the first person is mistaken. 
Codes of conduct, marital status and sexual practices
As the High Court held in Church of the New Faith v The Commissioner of Pay-roll Tax (Victoria), it is of the essence of being a religion that the belief in the supernatural has consequences for the way that adherents live. That is, it imposes a code of conduct. 
There are many areas in which the major world religions are united when it comes to those codes of conduct. Perhaps the greatest common ground is in relation to marriage and the family. This is evidenced for example, in the acceptance of the Doha Declaration on the Family by the United Nations in December 2004. This calls, inter alia, upon all governments, international organizations and members of civil society at all levels to “uphold, preserve and defend the institution of marriage”.  The major monotheistic world religions also share some similar beliefs about the wrongfulness of sex before or outside marriage, and in relation to homosexual practice (as distinct from homosexual orientation). 
These beliefs in relation to sexual conduct were once mainstream in Australia and indeed around the world. They are no longer mainstream in Australia. Indeed they represent minority beliefs which may be threatened by the intolerance of the secular majority.  They may particularly be threatened if individual rights to non-discrimination are so privileged over the rights of religious groups as to make it unlawful for religious groups to insist upon adherence to certain forms of conduct as a condition of inclusion in, or employment by, an organization that exists to give expression to that faith. 
b) Restrictions on religious freedom

The test that the ICCPR places on restrictions on religious freedom is a very strict one. It requires that any such restriction be necessary. Being ‘necessary’ is something quite different from being merely ‘desirable’ or ‘a good idea’. It ought to be demonstrated (and by real evidence, not merely assertion) that without this restraint on religious freedom, damage would be caused to public safety, order, health, or morals or there would be a violation of the fundamental rights and freedoms of others.
In the American constitutional jurisprudence, the Supreme Court of the United States and the Federal Court adopt the test of “compelling State interest” in relation to restrictions on fundamental human rights. This is very similar to the idea of a law being ‘necessary’. The Government ought to have a compelling interest in restricting religious freedom before passing a law which has this as either its purpose or its effect. Any law that is enacted further to that compelling state interest must be narrowly tailored to achieve that interest, and the law must be the least restrictive means for achieving that interest.

Article 18 of the ICCPR therefore requires the Australian government to ensure that there is a large zone of freedom associated with religious belief, worship, observance, practice and teaching. There should be the maximum freedom that is consistent with what is necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others. The Australian government should take a generous approach to religious freedom, rather than allowing concessions to religious belief in a grudging and minimalist fashion. This recognizes the very important part that religious belief plays in the lives of a large number of Australians, and the nature of freedom of religion as one of the most fundamental human rights – a right which is, for many, associated with their ethnic and cultural heritage. 

c) A national approach
There ought to be a national approach to religious freedom. State or territory laws that are inconsistent with religious freedom should be deemed invalid to the extent of that inconsistency. That is, a federal law, passed pursuant to the external affairs power, should ‘cover the field’ within the meaning of s.109 of the Constitution, to ensure that it operates as a restraint upon state and territory laws that might have the purpose or effect of interfering with religious freedom.

Implications for Australian law
1. The ICCPR requires that religion should, in some respects at least, be given a privileged and protected status in the law.  The absence of religious belief, whether it takes the form of atheism or agnosticism, is protected under Article 18’s requirement that there should be freedom of thought and conscience. However, protecting freedom of thought is something different from protecting freedom of religion. Australian law should give effect to the specific protections contained in the ICCPR for religious belief, worship, observance, practice and teaching, and should recognize and respect the importance of religion in the lives of many Australians.
2. The Australian government ought to have a compelling governmental interest in order to be able to justify restrictions on religious belief, worship, observance, practice and teaching. Such restrictions should only be those necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others. Concessions to religious freedom should not be made grudgingly or in a minimalist way but should be given out of respect for and recognition of the importance to many Australians of their religious faith and moral values. 
3. Laws that have the intention or effect of restricting religious freedom in order to protect others should be carefully drafted so as to go no further than necessary to achieve the protective purpose and should adopt the least restrictive means for achieving that purpose.

4. Protecting religious freedom necessarily involves protecting the freedom of religious communities to run faith-based schools. Because faith-based schools are religious communities, they need to be able to employ staff (in both teaching and non-teaching roles) who adhere to the faith. They also need to be able to insist on adherence to the codes of conduct that they reasonably believe are required by the faith. Religious communities do not need general exemption from anti-discrimination laws. They do however, need the freedom of positive selection – that is, the right to advertise for and select staff (whether teaching staff or otherwise) who will fit with the beliefs, values and codes of conduct of the faith-based community. They also need to be able to make adherence to certain beliefs and codes of conduct a condition for continuing employment.

5.  Religious organizations, or organizations that have a faith-based mission or purpose, should have the same right of positive selection as is given to faith-based schools.
6. No restrictions should be imposed on religious expression, whether in words or acts, other than as are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others. 
7. The law should prohibit restrictions upon forms of dress or symbols that are significant to an adherent for religious reasons.  

8. Laws that prohibit vilification or incitement to hatred can be justified by the need to protect public order; however, they should be very carefully drafted to ensure that they do not have a chilling effect on freedom of speech in religious or moral matters even where the exercise of that freedom causes offence to others who have conflicting beliefs or moral values.  Freedom of religion is best protected if anti-vilification laws are limited to criminal sanctions, with prosecutions requiring the authorization of the Attorney-General.
9. Australian law should guarantee freedom of conscience in the provision of goods or services for both individuals and organisations. It should be unlawful to discriminate against a person or to engage in disciplinary action if that person refuses to provide a service or to perform other work that reasonably violates his or her conscience, or is inconsistent with his or her religious beliefs. That same freedom of conscience should extend to faith-based organizations, unless the service is wholly or substantially funded by government and the service is not reasonably available through other providers for whom there are no inhibitions of conscience.
10. It should be unlawful to prohibit freedom of speech and assembly in relation to religious matters, or to prohibit people from communicating their beliefs to others. 
These principles ought to inform national legislation to guarantee religious freedom.
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