[image: ]MUTUAL CONFIDENTIALITY AGREEMENT

This Agreement is made between the Organisation and the University in
accordance with the following Schedule of Details and the attached Terms and Conditions.


	SCHEDULE OF DETAILS

	University Details
	THE UNIVERSITY OF ADELAIDE (ABN 61 249 878 937) a body corporate established pursuant to the University of Adelaide Act 1971 and having its principal offices at North Terrace, Adelaide, South Australia, Australia 5005 (the University) 

	Organisation Details 
	[Name] 

	
	[ABN/ACN]

	
	[Registered Office Address]

	Approved Purpose 
	To progress discussions concerning the [provide description], with the goal of evaluating the possibility of a future business or scientific arrangement and relationship between the Organisation and the University.

	Subject Matter 
to which the Confidential Information relates, including any relevant technologies 
	University
	

	
	Organisation
	

	Term 
	


	University Contact
	[Name]

	
	[Title]

	
	[Address for Notices]

	
	Phone: [Telephone]
	

	
	[Email]

	Lead Researcher/Contact
Relevant researcher or person within the University 

	[Name]

	
	[Title]

	
	Phone: [Telephone]

	
	[Email]

	Organisation Contact
	[Name]

	
	[Title]

	
	[Address for Notices]

	
	Phone: [Telephone]
	

	
	[Email]
	

	Special Conditions




	




The parties agree to the Details, Terms and Conditions (overleaf) and any Schedules and Annexures.


	
EXECUTED as an agreement 



	Signed for and on behalf of the University by its authorised representative:
	
	Signed for and on behalf of the Organisation by its authorised representative:

	

	
	

	Signature
	
	Signature

	
	
	

	Name
	
	Name

	
	
	

	Position Title
	
	Position Title 


	Date: …………………………………………….
	
	Date: …………………………………………….




Important Notes
To determine who is authorised to sign this Agreement refer to the University’s Governance Delegations website and Financial Delegations

Once signed, this document must be lodged as a “Legal Document” with the Records Services Branch of the University.  Download the form here
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	TERMS AND CONDITIONS




1. DEFINITIONS
1.1. In this Agreement, including the Details, Schedules and Annexures if any (this Agreement):
1.1.1. Confidential Information means any information which is designated as confidential or which by its nature is confidential or which is disclosed in circumstances importing an obligation of confidence, which is disclosed by the Discloser to the Recipient for the purposes of this Agreement.
1.1.2. Discloser means the party disclosing Confidential Information.
1.1.3. Recipient means the party receiving Confidential Information.
1.1.4. Representative means, in relation to the University, or the Organisation, a director, officer, agent or employee of the University, or the Organisation.
1.2. Other capitalised terms have the meaning given to them in the Schedule of Details. 
1.3. Any Special Conditions set out in the Schedule of Details take precedence over the Terms and Conditions in the event of inconsistency.

2. [bookmark: _Ref415232202]OBLIGATION OF CONFIDENTIALITY
Each Recipient will:
2.1. treat all Confidential Information and items containing Confidential Information as proprietary and confidential and will not, without the prior written consent of the Discloser, disclose Confidential Information to a third party;
2.2. limit disclosure of Confidential Information to:
2.2.1. Representatives of the Recipient who have a need to know and who are bound by an obligation not to use or disclose Confidential Information otherwise than in accordance with this Agreement; and
2.2.2. to consultants, professional advisers or associates of the Recipient to whom the Confidential Information is disclosed for the Purpose, who owe a duty of confidentiality to the Recipient and are aware of the Recipient's obligations under this Agreement;
2.3. not use, copy or record the Confidential Information other than for the Purpose;
2.4. keep the Confidential Information secure;
2.5. immediately notify the Discloser of any incident of unauthorised access, use or disclosure of the Confidential Information including by or to an internal unauthorised person;
2.6. not remove any proprietary or confidential designations on the Confidential Information;
2.7. not alter, modify, decompile, disassemble, reverse engineer, translate or create derivative works from the Confidential Information;
2.8. on the written request of the Discloser, cease to disclose, copy or use any Confidential Information, or allow it to be disclosed, copied or used; 
2.9. cooperate with the Discloser in any reasonable action which it may take to protect the confidentiality of the Confidential Information; and
2.10. ensure that its Representatives (whether or not still employed or engaged in that capacity) do not do or omit to do anything which, if done or omitted to be done by the Recipient, would be a breach of the Recipient's obligations under this Agreement.

3. [bookmark: _Ref415233028]EXCLUSIONS
3.1	Confidential Information does not include information which:
3.1.1. is in or becomes part of the public domain, other than through a breach of this Agreement;
3.1.2. the Recipient can prove was in its lawful possession prior to disclosure to it by the Discloser and which, to the knowledge and reasonable belief of the Recipient, was not acquired directly or indirectly from the Discloser under an obligation of confidentiality;
3.1.3. is lawfully and bona fide obtained by the Recipient from a third party who, to the knowledge and reasonable belief of the Recipient, did not receive the Confidential Information directly or indirectly from the Discloser under an obligation of confidentiality; or
3.1.4. is independently developed by the Recipient without reference to the Confidential Information of the other party.
3.2. If the Recipient is required to disclose all or any part of the Confidential Information by law or applicable legal or regulatory process, the Recipient may disclose the Confidential Information to the relevant court or public authority provided that the Recipient: 
3.2.1. Only provides such portion of the Confidential Information that the Recipient is required to disclose and will exercise reasonable efforts to preserve the confidentiality of the remainder of the Confidential Information;
3.2.2. claims any immunity, privilege or restriction, on and from disclosure, that it can reasonably claim; and 
3.2.3. to the extent permitted by law or applicable legal or regulatory process, as promptly as practicable notifies the Discloser of any such request.

4. [bookmark: _Ref415233029]RETURN OR DESTRUCTION
4.1	Immediately upon:
4.1.1. termination or expiry of this Agreement; or
4.1.2. a decision by either party not to enter into the business or scientific arrangement contemplated above; or 
4.1.3. a request by the Discloser at any time,
the Recipient will promptly return to the Discloser, or if directed by the Discloser destroy, all Confidential Information of the Discloser and all documents and other tangible materials containing any such Confidential Information, provided that the Recipient and its Representatives will not be required to delete Confidential Information of the Discloser from any back-up or archival electronic storage as a part of its electronic retention system if such system stores the Confidential Information automatically. Notwithstanding the foregoing, Recipient and its Representatives will be permitted to retain one copy of such Confidential Information as may be necessary to comply with any applicable laws or regulations (including professional standards). All such Confidential Information will continue to be kept confidential pursuant to the terms of this Agreement.

5. [bookmark: _Ref378946427]RISK MANAGEMENT
5.1. [bookmark: _Ref378946279]Except where a disclosure was made in accordance with clause 3.2, each party (the first party) will be liable to the other party for any act or omission of any third party to which the first party discloses the Confidential Information, as if those acts or omissions were the first party’s own. 
5.2. The Recipient agrees that the Discloser assumes no responsibility or liability for the Recipient’s use of the Confidential Information, and that the Discloser gives no warranty that the Confidential Information will meet the Recipient’s requirements or that, when combined with other information or when used in a particular manner by the Recipient, it will be sufficient or suitable for the Purpose.
5.3. The Discloser is entitled to seek relief both at law and in equity and remedies including (without limitation) injunctive relief and specific performance in the event of any breach or anticipated breach of this Agreement, without having to prove any actual damage.

6. FOREIGN RELATIONS ACT
6.1 	If this Agreement, or any arrangement contemplated by this Agreement, is a “foreign arrangement” or “subsidiary arrangement” under Australia’s Foreign Relations (State and Territory Arrangements) Act 2020 (Cth) (Foreign Relations Act), then notwithstanding any other provision of this Agreement:
6.1.1	the University is entitled, acting in good faith, to take all actions reasonably necessary to ensure its compliance with the Foreign Relations Act and any declarations made under it (including any requirement that the University discloses, terminates or ceases to perform all or part of this Agreement), 
6.1.2	the University will not be in breach of this Agreement, and will not incur any liability to the Organisation, or any third party claiming through it, in relation to any such actions or otherwise arising from the operation of the Foreign Relations Act; and 
6.1.3	the Organisation agrees to cooperate in good faith with the University to do all things reasonably necessary to give effect to any declarations made under the Foreign Relations Act and any such actions taken by the University.

7. TERM
7.1. [bookmark: _Ref411433188][bookmark: _Ref415232710]The effective commencement date of this Agreement will be the time of the first disclosure of Confidential Information and the Agreement will remain in force for the Term.
7.2. If either party commits a breach of this Agreement, the other party may terminate this Agreement immediately by written notice:
7.2.1. if the breach is incapable of remedy; or
7.2.2. if the breach is not remedied within 30 days of a request in writing that the breach be remedied.
7.3. [bookmark: _Ref415233037]Notwithstanding termination or expiry of this Agreement, the provisions of clauses 2, 3, 4, 5, 7.3, 8.3, 8.7 and 8.8 will survive the termination of this Agreement for a period of 10 years.

8. GENERAL
8.1. This is the entire agreement between the Parties about its Subject Matter and replaces all oral and written prior communications and agreements between the Parties. 
8.2. This Agreement may only be varied by the Parties in writing.
8.3. [bookmark: _Ref480355402]A clause or part of a clause of this Agreement that is void, voidable, unenforceable or illegal in any jurisdiction will not apply in that jurisdiction, but will apply in jurisdictions where it would not be void, voidable, unenforceable or illegal and the rest of this Agreement will still apply.
8.4. A waiver by a party in respect of a breach of a provision of this Agreement must be given in writing and will not constitute a waiver of any other breach. 
8.5. Nothing in this Agreement constitutes a relationship of employer and employee, principal and agent, or trust, or partnership between the Organisation and the University. Neither party has authority or power to bind the other party.
8.6. This Agreement may be signed electronically and in counterparts.
8.7. [bookmark: _Ref415235387][bookmark: _Ref411433199][bookmark: _Ref415233050]Any notice to be given under this Agreement must be in writing and may be served either personally or by certified post or email to the address indicated in the Details, or any other address that is subsequently notified.
8.8. [bookmark: _Ref415235401]The laws of South Australia apply to this Agreement and proceedings must be commenced in the courts of South Australia or the Adelaide Registry of the Federal Court of Australia.

9. NOTICES
9.1	Any notice to be given under this Agreement must be in writing and may be served either personally or by post or electronic mail to the address indicated in the Schedule of Details, or any other address which is subsequently notified in writing by a party. Notice given by post is deemed to have been received by the addressee at the expiration of five (5) business days after the same has been posted.  Notice given by email is deemed to have been served on the date that the email enters the addressee's mail server.
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